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THE PATH OF THE LAW!

HEN we study law we are not studying a mystery but a

well known profession. We are studying what we shall

want in order to appear before judges, or to advise people in such
a way as to keep them out of court, The reason why it is a pro-
fession, why people will pay lawyers to argue for them or to advise

them, is that in societies like ours the command of the public force
is intrusted to the judges in certain cases, and the whole power of
the state will be put forth, if necessary, to carry out their judg-
ments and decrees. People want to know under what circum-
stances and how far they will run the risk of coming against what
is so much stronger than themselves, and hence it becomes 2 busi-
ness to find out when this danger is to be feared. The object of
our study, then, is prediction, the prediction of the incidence of
the public force through the instrumentality of the courts.

The means of the study are a body of reports, of treatises, and
of statutes, in this country and in England, extending back for six
hundred years, and mow increasing annually by hundreds. In
these sibylline leaves are gathered the scattered prophecies of the
past upon the cases in which the axe will fall. These are what
properly have been called the oracles of the law. Far the most
important and pretty nearly the whole meaning of every new effort
of legal thought is to make these prophecies more precise, and to
s s

1 An Address delivered by Mr. Justice Holmes, of the Supreme Judicial Court of
Massachusetts, at the dedication of the new hall of the Boston University ‘\chr)nl of
Law, on january 8, 18g7. Copyrighted by O. W. Holmes, 1897.
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“For the rational study of the law the
black-letter man may be the man of the
present, but the man of the future is the
man of statistics and the master of
economics.”

— Oliver Wendell Holmes Jr.,
“The Path of the Law” (1897)
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Books DVDs = Predictive analytics

= Journals » Cloud-based libraries = Machine learning
= Reporters = Mobile applications = Artificial intelligence
= Loose-leaf

Publications

BENEAT
Information can be shared in
hard-copy libraries

BENEAT
Information is centralized,
easy to access

BENEFIT
Information is synthesized,
can extract insights out of data

CHALLENGE CHALLENGE CHALLENGE
Scattered sources, Catch-22: increased information It’sjust the beginning
incomplete information, makes comprehensive

limited copies understanding more difficult



Artificial Intelligence (Al)

Machines performing intelligent behavior.




Artificial Intelligence

Machines performing intelligent behavior.

Machine Learning
(ML)

A subfield of artificial intelligence that
enables systems to learn without being
explicitly programmed.
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Machine learning applied in a tax context

Machine learning is
applied to generate a
predictive
algorithm.

: Afact-intensive Important factorsare Unstructured data
» question of taxlawis drawn from the case is turned into

identified. law. structured data.




Traditional Approach

Input: Facts
Determined by tax authorities

Mapping Function

Administrative Guidance / Cases
Used by tax authoritiesin assessing

Output: Assessment

Tax consequences that follow from
combination of factsand guidance

Machine Learning

Input: Test-facts

Assumed by the user
Entered into system

Mapping Function
Machine Learning
Trained to replicate how courtsdecide

Output: Prediction

Forecast of tax result with textual
explanation and supporting case law
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Will Al replace
tax practitioners?




Forty years ago, a $99 piece of software
transformed the accounting profession.
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Key benefits of adopting Al
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Employee or Selt-employed?
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Before you start

Employee or self-employed worker?

It is important to decide whether a worker is an employee
or a self-employed individual. Employment status directly
affects a person’s entitlement to employment insurance (EI)
benefits under the Employment Insurance Act. It can also
have an impact on how a worker is treated under other
legislation such as the Canada Pension Plan and the Income
Tax Act.

The facts of the working relationship as a whole decide the
employment status.

In an employer-employee relationship, the payer is
considered an employer and the worker an employee.
Employers are responsible for deducting Canada Pension
Plan (CPP) contributions, EI premiums, and income tax
from remuneration or other amounts they pay to their
employees. Employers must remit these deductions along
with their share of CPP contributions and EI premiums to
the Canada Revenue Agency (CRA).

An employer who fails to deduct the required CPP
contributions or EI premiums has to pay both the
employer’s share and the employee’s share of any
contributions and premiums owing, plus penalties and
interest. For more information, go to canada.ca/payroll.

Note

Non-arm’s length relationship — If an employee is not
dealing at arm’s length with the employer, it is possible
that his or her employment is not insurable under the
Employment Insurance Act. For more information, read
the interpretive article on this subject at canada.ca/cpp-
ei-explained.

If the worker is a self-employed individual, he or she must
operate a business and be engaged in a business relationship
with the payer.

For more information, go to canada.ca/en/services/
P "R TP

employment is pensionable or insurable. If you have a
payroll program account and are registered on

My Business Account, you can use the “Request a CPP/EI
ruling” service in My Business Account at canada.ca/my-
cra-business-account.

An authorized representative for the payer can request a
ruling electronically in Represent a Client at canada.ca/
taxes-representatives.

A payer or a worker can request a ruling by sending a letter
or a filled out Form CPT1, Request for a Ruling as to the
Status of a Worker Under the Canada Pension Plan and /or
the Employment Insurance Act, to their tax services office.
You can get this form at canada.ca/cra-forms or by

calling 1-800-959-5525. For a list of our tax services offices,
go to canada.ca/cra-offices.

You can get more employer information by reading
“Employer responsibilities — The payroll steps” at canada.ca/
en/revenue-agency/services/tax/businesses/topics/payroll/
payroll-overview/employer-responsibilities-
payroll-steps.html.

Note

This guide does not replace a formal request for a
ruling.

Time limit for requesting a ruling

A worker or a payer can request a ruling before June 30 of
the year following the year to which the question relates.
For example, if the employment took place in 2018, the
ruling request has to be made before June 30, 2019.

Filing an appeal

If a CPP/EI ruling has been issued and the worker or payer
does not agree with the decision, either party has the right
to file an appeal within 90 days after being notified of the
CPP/EI ruling.

If a CPP/EI payroll deductions assessment has been issued,
the payer has the right to file an appeal within 90 days after



Act, to appeal a payroll deductions assessment

m write to the chief of appe: s s office or
tax centre explaining why you do not agree with the
ruling or payroll deductions ssment and provide all
relevant facts. Include a copy of the CFFP/EI ruling letter
or payroll deduchunb assessment. The addresses of our
tax servi s are available at canada.calcra-offices.
The addrmmu of our tax centres are listed at page 11 of
this guide

For more information on how to appeal a CPP/E

decision or a payroll deductions assessment,

Booklet P133, Your Appeal Rights - Canada Pension Plan

and I:mp](-)rmcnl Insurance Coverage.

ruling

Employment status

r if the contract is Eormed in the province

of Quebec or in any other province or territory. Usually, the

province or territory where the contract was formed will
decide which set of factors to us

Note
In a written contract, the parties may state that in the
event of a disagreement about the contents of the
contract, it is to be interpreted under the Quebec
( ), even though the contract was formed,
10 (common I.lw'l Depending on

differently in the written contract, use \‘hn_ sct of factors
appropriate for your situation.

Deciding a worker’s employment
n a province or territory
other than Quebec

When we examine whether a person is an employee or a

self-employed individual, the key question we ask is
ther the person is engaged to carry out serv

person in business on his or her own account, or as an

employee. To do this, we examine the total relationship

between the worker and the payer, using a two-step

Step 1

We ask the worker and the payer what their intent was
when they entered into the working arrangement. the
two parties intend to enter into a contract of service
(employer-employee relationship) or did they intend to
enter into a contract for services (business relationship)?

Workers and payers can set up their affairs as they see fit;
however, the employment status they have chosen must be
reflected in the actual terms and conditions of the working
relationship.

To decide the parties” intentions, we get a copy of the
contract, or testimony by the parties and examine the
parties” actions. Both parties’ intentions form part of the
context that we analyse.

Step 2

We ask the worker and the payer questions that will help
stand the working relation and allow us to
¢ whether the intent of the parties is reflected in the

These questicns relate to the following elements:

m the level of control the payer has over the worker’s
activiti

m whether the worker or payer provides the tools and
equipment

m whether the worker can subcontract the work or hire
assistants

m the degree of financial risk the worker takes

m the degree of responsibility for investment and
management the worker holds
m the worker's opportunity for profit
m any other relevant factors, such as written contracts
We look at the answers separately for each element and
then together.
der whether they reflect the stated intention and
de if the actual working conditions are more

consistent with a contract of service or with a contract for
services.

Factors to consider

To help you understand the proo
below and show some indicators that the worl
employee or a self-employe

Control

Control is the ability, authority, or right of a payer to
exercise control over a worker concerning the manner in
which the work is done and what work will be done.

Degree of control or independence
Consider the degree of control held by the payer or the
degree of independence held by the worker.

canada.caftaxes




It is the control of a payer over a worker tha o
not the control of a payer over the end resultof a prudud
or service purchased.

Indicators showing that the worker is an employee

m The relationship is one of subordination. The payer will
often direct, scrutinize, and effectively control many
elements of how and when the work is carried out.

m The payer controls the worker with respect to both the

sults of the work and the method used to do the work.

m The payer chooses and controls the method and amount
of pay. Salary negotiations may still take place in an
employer-employee relations

® The payer decides what jobs the worker will do.

m The paver chooses to listen to the wor
but has the final word.

T's suggestions

m The worker requires permission to work for other payers
while working for this payer.

¢ on the worker’s

m The worker re raining or direction from the payer
on how to do the work. The overall work environment
between the worker and the payer is one of
subordination.

Indicators showing that the worker is a self-employed
individual

® The worker does not have anyone overseeing his or her
activities.

m The worker is usually free to work when and for whom
he or she chooses and may provide his or her se
different payers at the same time.

m The worker can accept or refuse work from the payer.

® The working relationship between the payer and the
worker does not present a degree of continuity, loyalty,
security, subordination, or integration, all of which are
generally iciated with an employer-employee
relationship.

Tools and equipment can vary widely in terms of value
and can include everything from wrench

Self-employed individuals often supply the tools and
equipment required for a contract. As a result, the
ownership of tools and equipment by a worker is more
commonly ith a business relationship.

However, employees sometimes also have lo provide their
own tools. The courts have acknowledged that because a
worker is required to provid tools of the trade, this does
not in i mean that the worl

individual. For example, many

auto mechanics have to supply their own tools, ev
are full-time employees.

if they

Indicators showing that the worker is an employee
m The payer supplies most of the tools and equipment the
worker needs. In addition, the pay

repair, maintenance, and insurance

m The payer retains the right of use over the tocls and
equipment provided to the worker.

m The worker supplies the tools and equipment and the
payer reimburses the worker for their use.

Indicators showing that the worker is a self-employed

individual

m The worker provides the tools and equipment needed for
the work. In addition, the worker is responsible for the
costs of repairs, insurance, and maintenance to the tools
and equipment.

The worker has made a significant investment in the
tools and equipment and the worker retains the right
over the use of these assets.

The worker supplies his or her own workspace, is
responsible for the costs to maintain it, and does
substar work from that s

Subcontracting work or hiring assistants
Consider if the worker can subcnntracl work or hire

P ng work or hiring
can d"l.‘t.l their chance of profit and risk of los

canada.caltaxes

Indicators showing that the worker is an employee
® The worker cannot hire helpers or assistants.

Responsibility for investment and
management




no specific direction in

examining the factor of control, it is necessary to fc
both the payer’s control over the worker’s daily activit
and the p nfluence over the worker.

Payer's right to exercise control
é ereise control that
relevant, not whether the payer actually exercises this right.

It is the control of a payer over a worker that is relevant and
not the control of a payer over the end result of a product
or service purch:

Indicators showing that the worker is an employee

m The relationship is one of subordination. The payer will
often direct, scrutinize, and effectively control many
elements of how and when the work is carried out.

m The payer controls the worker with respect to both the
results of the work and the method used to do the work.
The payer chooses and controls the method and amount

till take place in an

The payer dt(lde“- what jobs the worker will do.
The payer chooses to listen to the worker’s suggestions
but has the final word.
The waorker requires perm
s payer.

on to work for other payers

Where the schedule is irregular, priority on the worker’s
time is an indication of control over the worker.

The worker receives training or direction from the payer
on how to do the work. The overall work environment
between the worker and the payer is one of
subordination.

Indicators showing that the worker is a self-employed

individual

u A seli-employed individual usually works
independently.

u The -'orkgr does not have anyone overseeing his or her
activiti

u The worker is usually free to work when and for whom
he or she chooses and may provide his or her services to
different payers at the same time.

m The worker can accept or refuse work from the payer.

® The working relationship between the payer and the
worker does not present a degree of continuity, loyalty,
security, subordination, or integration, all of whu:h are
generally associated with an employer-employee
relationship.

and equipment along with the cost of replacement, repair,
and insurance. A worker who has made a significant
investment ely to retain a right over the use of thes:
assets, diminishing the payer’s control over how the worl
is carried out. In addition, such a sig

may place the worker at a risk of a finan

Note

Tools and equipment can vary wid

and can include everything from wrenches and
hammers, to specialized clothing, appliances,
stethoscopes, musical instruments, computers, and
vehicles such as trucks and tractors

Self-employed iduals often supply the tools and
equipment required for a contract, As a result, the
ownership of tools and equipment by a worker is more
commonly associated with a business relationship.

However, employees sometimes also have to provide their
own tools, The courts have acknowledged that because a
worker is required to provid tnolc. of ll‘lg trade, this does
not in itself mean that the worke P
individual. For example, many ]led lradcspeop]e such as
auto mechanics have to supply their own tools, even if they
are full-time employees.

Indicators showing that the worker is an employee

m The payer supplies most of the tools and equipment the
worker needs. In addition, the p. responsible fo
repair, maintenance, and insurance co:

m The payer retains the right of use over the tocls and
equipment provided to the worker.

m The worker supplies the tools and equipment and the
payer reimburses the worker for their use.

Indicators showing that the worker s a self-employed
individual
m The worker provides the tools and equipment needed for
the work. In addition, the worker is responsible for the
ts of repairs, insurance, and maintenance to the tocls
and equipment.

The worker has made a significant investment in the
tools and equipment and the worker retains the right
over the use of these assets.

The worker supplies his or her own workspace, is
responsible for the costs to maintain it, and does
substantial work from that site.

Subcontracting work or hiring assistants

der if the worker can subcontract work or hire
assistants. This factor can help decide a worker’s business
presence because subcontracting work or hiring assistants
can affect their chance of profit and risk of loss.

canada.ca/taxes




The actual degree of control will vary with the type of work
and the skills of the worker.

Deciding the degree of control can be difficult when
examining the employment of professionals such as
engineers, doctors Because of their
expertise and spec i

i

examining the factor of control, it is necessary to focus on
both the payer’s control over the worker's daily activ
and the payer’s influence over the worker.

Payer's right to exercise control
It is the right of the payer to exercise control that
relevant, not whether the payer actually exercises this right.

It is the control of a payer over a worker that is relevant and
not the control of a payer over the end result of a product
or service that he or she has purcha

Indicators showing that the worker is an employee

m The payer directs and controls many elements of how the
waork is done (such as what, who, where, when, and
how).

m The payer controls the worker's absences, such as sick
leave or vacation leave.

m The payer controls the worker with respect to the results
of the work and the method used to do the work.

the work schedule and establishes the
of conduct.

u The payer create
worker's rul

m The payer can impose disciplinary actions on a worker.

® The worker has to do the work personally.

® The worker has to remit activity reports to the payer.

m The worker’s activities a
(exclusivity of services).

reserved to a single payer

u The worker rece raining or direction from the payer
on how to do the work.

m The worker accepts being part of the payer's business to
have the latter benefit from his work.

m The parties have i
their written contract.

d a non-competition clause in

Indicators showing that the worker is a self-employed

individual

m The worker is usually free to work when and for whom
he or she chooses and may provide his or her services to
different payers at the same time.

u The worker does not have to carry out the serv
personally. He or she can hire another party to either do
the work or help do the work.

m The worker can generally choose the time and the
manner in which the work will be done.

® The worker does not need to be at the payer’s premises.

m The working relationship between the payer and the
worker does not present a degree of continuity, loyalty,
wcurit):, subordination, or inles'ratiun, all of which are
generally associated with an employer-employee
relationship.

Note

Since in certain working relationships it can be difficult
to decide whether there is a relationship of
subordination, we can also take into consideration
indicators used in common law, referred to above in
Step 2 of the section “Deciding a worker’s employment
status in a province or territory other than Quebec.”

Special situations

Special rules concerning CPP, EI and income tax apply to
the following occupations:

m barbers and hairdressers

m taxi drivers and drivers of other passenger-carrying
vehicles

emergency services volunteers
temporary help services

employees outside of Canada

L]
L]
m caregiver, baby-sitter, or domestic worker
n
n

fishers
m Indians
m placement and employment agency workers
m seasonal agricultural workers
m special or extra duty pay for police officers

For more information on special situations, se
Guide T4001, Employers’ Guide - Payroll Ded
Remittances, or go to canada.ca/payroll.

Have you received a CPP/EI ruling?

1f you received a CPP/El ruling, and if a worker’s status
has changed from employee to self-employed or from
self-empl to employee, we have information that
could be of interest to you. To find out more,

go to canada.ca/epp-ei-rulings and click on “Have you
received a CPP/EI ruling?”
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TAX FORESIGHT

Logged in as Ben Alarie ﬁ

Worker Classification: Officers

Workers who are officers are deemed to be employees pursuant to subsection 248(1) of the Income Tax Act. The classifier does not apply to
officers, and assumes that workers being classified are not officers. If a worker is an officer, then that worker is automatically deemed to be

@ Introduction an employee for Canadian tax purposes.

Officers include judges, ministers of the Crown, senators, members of Parliament, members of a legislative assembly, members of a
legislative or executive council, Chief Executive Officers, Chief Financial Officers, corporate directors, university professors, liguidators,
executors, trustees, and individuals holding similar positicns.

I'his classifier does not apply to corporations that provide work services. A corporation cannot be characterized as an employee.
Employees must be individuals. A corporation that provides the services of a worker to a hirer may be considered a “personal services
business” for Canadian tax purposes if certain statutory criteria are met.

Last updated: October 18,2019

Less than 19 of users disagree with the result of this classifier,

Recent Cases

Year Name Outcome

VNR,, 2019 TCC 144 axnet Pre Employee

2019 | rdependent contractor

THOMSON REUTERS®

Employee

2019 |




TAX FORESIGHT

Introduction

Backgrou

Control

THOMSON REUTERS®

Background

1.1. What is the worker’s profession or occupation?

construction worker

1.2. How would you describe the hirer’s business or activity?

construction

1.3. At the time of contracting, how did the parties intend to characterize the relationship?
O Employer-Employee

(® Independent Contractor

1.4, How long, in months, has the warker been working for the hirer?

18

—
Logged in as Ben Alarie ﬁ —

G w e




TAX FORESIGHT

Introduction

Backgrou

3 Control

THOMSON REUTERS®

2.4. Does the worker set his or her own hours and schedule?
® Yes

ONO

2.5. Does the worker have the freedom to determine how the work should be done?
@® Yes

QO o

2.6. Is the worker free to work for other people or companies?
@® Yes

ONU

2.7. Can the worker delegate or subcontract work without notifying the hirer?
@ VYes

OND

—
Logged in as Ben Alarie ﬁ —

[l

il

[l

il

@

Q

(7]

(2]




TAX FORESIGHT

—
START CLIENT SESSION Logged in as Ben Alarie a=

Ownership

3.1. Who owns the most important tools that the worker uses while performing services for the hirer?

i @

@ Introduction
O Worker

@) Hirer

O Both

THOMSON REUTERS®




TAX FORESIGHT

—
Logged in as Ben Alarie ﬁ —

Risk

4.1. Other than the loss of work, is the worker personally at risk of loss? (e.g., liability, additional cost of

Introduction re-doing work that fails to meet client satisfaction, etc.) il @
Backgrou o Yes
Control ® No

4.2. Is the worker reimbursed for work-related travel expenses? bl @

<




TAX FORESIGHT

Introduction
Backgrou

Control

<

Integration

5.1. Where does the worker do most of his or her work?
O Hirer's Workplace
@) Mobile Locations

(O Worker's Home or Office

5.2. Did the hirer provide the worker with training?

O Yes

@ No

—
Logged in as Ben Alarie ﬁ —

okl

Wl

Q

(2]




TAX FORESIGHT

THOMSON REUTERS®

ad in as Be

Result Confidence

Independent contractor N 71 ®

Explanation

actor. Based on the facts provided, it is

s case points strongly toward a finding that the worker is an independent cont
t a court would characterize this relationship as an employer-employee relationship.

The evidence in
highly

likely t

t there is a contract for

Courts look to the intent of the worker and the hirer when the ered into the working arrangement. Given th
services in this case, a court is more likely to find that the worker is an independent contractor.

The lack of control here is a very important factor. Control is the ability, authority, or right of & hirer to exercise control over a worker

rd a finding that the worker
rk is to be done. P
he worker is an independent con

1 the work in this case, They strong
armine how the

and autonomy
worker has the freedom to turn down work an
hours and schedule. These are extremely impaortan

courts will take Into account. While the hirer owns
3anc r‘g

sirad to accomplish the work Is 2nather fac
t a sufficiently important indicator of an employment relationship given the other counterba

The ownership of tools and equipmen
the tools and equipment n
factors in this case.

tionship as one of employer-employee. The

e worker bears little risk of financial loss, then a court is more likely to characterize the

answers provided here suggest that the v

e worker has worked for the hirer, the level

n Alarie ﬁ

(2]




TAX FORESIGHT

2 in as Ben Alarie ﬁ

Explanation e

The evidence in this case points strongly toward a finding that the worker is an independent contract s provided, it is

would characterize this relations!

ghly unlikely that a court p as an employer-

mployee relations

-

ook to the intent of the worker and th

services in this case, a court is more likely to f

hirer when they entered into th
hat the warkeris an indepencent contractor.

working arrangement. Given that there is a co

The lack of control here is a very important factor. Control is the ability, authority, or right of 2 hirer to exercise control over a worker

concerning the manner in which the work is done and what work will be do control factors suggest that the worker has a high degree of
freedom and autonomy in the work in this case. They st 3ly paint fc d a finding that the worker is an independent contractor. Here, t
rmine how the work is to be done. P

or her

to a

worker has the freedom to turn down waork neworker has autonomy in setting his

he waorker is an indepent

hours and schedule. These are extremely important factors that s t contractor.

take into account, While the hirer owns

The ownership of tools and equipment required to accomplish the work is another factor courts wil

the tools and equipment he sufficiently important indicator of an emg

factors in this case.

oyment relationship given t

> worker bears little risk of financial loss, then a court is more likely to charac
answers provided here suggest that the worker has little risk of loss

-
NOTE: Tax Foresight uses predictive analytics based on your responses. This is not legal advice. See ourt
Cases with similar factors Most Similar - All Results . @
1 SKh (L 584 axnet Pr ndependent contractor | I |
2 |
THOMSON REUTERS" 1
3 X Employee | R |




TAX FORESIGHT

Cases with similar factors S K Rsolis . 9
introduction 1 K . M 110 TCC 584 axnet Pr rdependent contractor | I |
Backarou 2 et ndependent contractor | I ]
Control 3 Taxnet Pre Employee

4 J ndependent contractor I ]
5 L altd.v ndependent contractor I ]
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What If...

What if the parties intended to characterize the relationship as employer-employee’?

What if the worker does not have the freedom to turn down work from hirer?

What if the worker owns the most important tools or equipment?

What if both the worker and the hirer own important tools or equipment?
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Specific Questions Answers
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Thank you!

Remember to follow us

] @BluelLegal ¥, @BAlarie
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